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SUMMARY

Rybachuk A. I. Application of the norms of the Constitution of Ukraine by
the courts as norms of direct action (based on the practice of courts of
administrative, commerdal and civil jurisdictions). 1 Qalifying scientific work on

the rights of the manuscript

Dissertation for obtaining the degree of Doctor of Philosophy in specialty 081
Law. The Academician F. H. Burchak Scientific Research Institute of Private Law at

Entrepreneurship of National Academy of Law Sciences of Ukriyie, 2022.

The dissertation is a comprehensive scientific research of the theoreti
foundations and procedure of the application of the norms of the Constitution by t
courts as norms oflirect action, based on the existing practice of the courts ¢
administrative, commercial and civil jurisdictions, and the development c
conclusions, practical proposals and specific recommendations on this basis for
effective judicial protection ohie rights of private individuals.

Heroically overcoming external threats in becauseus$ian fullscale armed
aggression, Ukraine, having received the status of a candidate for EU membershiy
June 23, 2022, continues to follow the chosen path of Eamodevelopment. The
recognition of Ukraine as a truly legal state that can claim the status of an eq
member of the EU requires the existence of {gghlity, predictable legislation in the
state that will ensure the effectiveness of the law (due toathe of the purpose of
the law and the effectiveness of the legislation), the presence of institutions t
control the provision of protection of rights and freedoms of a person and a citiz
from illegal violations, including not applying the norms a¥k that contradict the
Constitution, by courts resolving court cases.

The judiciary reform in 201017 at the constitutional and procedural levels
determined a new role of the norms of the Constitution in the administration of justice
courtsi now if it comes to the conclusion that a law or other legal act contradicts
Constitution, every court is authorized to apply the norms of the Constitution as nor

of direct action with the subsequent appeal of the court to the Supreme Court to res
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the isue of submission to the Constitution@ourt of Ukraine regarding the
constitutionality of a law or other legal act, as the resolution on the constitutional
belongs to the jurisdiction of the Constitutio@urtof Ukraine (Part 4 of Article 7 of
the Code ofAdministrative Proceeding dilkraine, Part 6 of Article 11 of the Civil
ProcedureCodeof Ukraine, Part ®f Article 10 of theCodeof Commercial Procedure

of Ukraine). The legislative mandate to apply the norms of the Constitution during ce
review by courts was introduced to ensure the rule of law in the administration of just
by courts and to create the basis for a quick and effective trust restore in judiciary a
the Revolution of Dignity of 2012014 (in parallel with the reform of thadiciary in
general).

However, the practical application of this legislative permission today i
characterized by a lack of similarity of approaches, since from the very beginning
caused ambiguous procedural actions in the local, appeal and cassatisnirto
administrative, commercial and civil proceedings, in which there are unifie
procedural approaches to judicial interpretation in the aspect of applying the norms
the Constitution. First of all, it is related to the fact that some norms of th
Constitution, as the central source of law, are political and legal with a special style
their presentation (they are not thielement in structure), and modern Ukrainian
legislative activity is not stable and unambiguous in the content of adopted lav
Conflicts of interpretation between the legal positions of the Supreme Court and 1
legal positions of the Constitution&ourt of Ukraine also remain relevant. This
requires the development of new theoretical approaches to the grounds and orde
applying the norms of the Constitution as norms of direct action by the courts, bas
on the materials of the existing judicial practice of the courts of various instances
administrative, commercial and civil jurisdictions.

The dissertation consists of threections, divided into nine subsections, in which
the research begins with the clarification of the theoretical foundations of the applicat
of the norms of the Constitution of Ukraine as norms of direct action by the courts
administrative, commerciaind civil jurisdictions, through the definition and formation of

the grounds and prerequisites of the application of the norms of the Constitution as nc
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of direct action by the same courts and ends with the formation of d@athprsaches of
optimizing the procedure for the application by courts of administrative, commercial a
civil jurisdictions of the studied norms as norms of direct action.

The object of the study is the administrative procedural, commercial procedu
and civil procedural legaletations, within which the norms of the Constitution of
Ukraine are applied as norms of direct action. The subject of the study is t
application of the norms of the Constitution of Ukraine as norms of direct actic
(based on the practice of courts of adistrative, commercial and civil jurisdictions)
by the courts of Ukraine.

The theoretical and methodological basis of the research is a system
philosophical, general scientific and special methods reached to obtain objecti
reliable results, in padular: ontological, axiological, integrative, systemic,
hermeneutic, prognostic, comparative, formally logical, dogmatic, empirical ar
pragmatic. The empirical basis of the study was made up of the results of study
more than 300 judgments, where theirte solved the problem of the application of
the norms of the Constitution as norms of direct action, as well as the judgments
the Supreme Court of Ukraine and the ECHR.

In the first chaptegTheoretical principles of the application of the norms of
the Constitution of Ukraine as norms of direct action by courts of administrativ
commercial and civil jurisdictioresthe state of scientific development of the problem
of the application of the norms of the Constitution of Ukraine as norms of dire
actionby courts and the choice of research methodology is highlighted; the essel
and forms of direct action and direct application of the norms of the Constitution
Ukraine by courts of various jurisdictions are revealed; the experience of countries
the continental and common legal systems regarding the grounds and procedure
applying the norms of the Constitution by general courts is clarified and illustrated.

For the first time, the spectrum of factors affecting the direct application of tf
norms ofthe Constitution as the norms of direct action in a specific case and whi
cover issues from political and legal (external and internal) to constitutional

functional of the specific subject of law enforcement is singled out, in particula
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1) the Constution is political and legal document with a special style of setting ou
norms, aentral source of law; 2¢gislative regulation of social relations in
conditions of war or a state of emergency (emergency laws, norms of laws of ult
active action, law on amendments to a number of special laws, each regulating
separate sphere of social relations; norms of laws that limit individual rights at
freedoms of a person anctiéizen in the light of the new legislative policy during
martial law, etc.); 3jransitional justice in Ukraine, which was enforced by the stat:
of war in the country; 4the general crisis in the state, which, unfortunately, is
intensifying, and the need to restore the whole country, and not only the reforms in
individual spheresb) Ukraings desire to become a full member of the EU, i.e. strict
compliance with the European standards in the field of judicial proceedings by t
courts; 6)he existence of conflicts in the interpretation of legal norms, embodied |
the legal positins of the Supreme Court (which is authorized to apply the norms
the Main Law of Ukraine as norms of direct action, i.e. to carry out essential
intermediate constitutional control and actually disqualify the norms of laws in
specific case) and thedal positions of the Constitutional Court of Ukraine (that in
its jurisdictional activity refers to the interpretation of the norms of the laws c
Ukraine establishing the constitutionality of their content with the disqualification c
the norm of the lawin general, which judgments are mandatory according tc
Article 151? of the Constitution of Ukraine).

For the first time, the auth@r definition of the concept afapplication of the
norms of the Constitution by the courts as norms of direct @&atiras fomed according
to the current procedural legislatiora manifestation of judicial activism in the form of
removing from law enforcement in a specific case the norms of the law on the basi:
an indisputable and unquestionable conclusion of the couththatontradict the Main
Law of Ukraine (material contradiction) and the introduction into law enforcement |
this connection of the norms of the Constitution as a normative act, where the cas
solved essentially, with a mandatory further appeal tdStiigeme Court (Plenary) to
resolve the issue of submitting to the Constitutional Court of Ukraine regarding t

constitutionality of a law or other legal act (procedural actions).
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The provision that the action of the norms of the Constitution takes place
various forms of implementation of the right is justified:tlig action of the
Constitution in time, in space, among persons (implementatiomn@@mentation,
observance, application of constitutional normsdi8cting and requiring state
authorites to directly apply the provisions of the Constitution.

Textually, this happens through the use of logical and semantic constructiol
1) con the basis (for example, Part 2 of Article 8, Part 3 of Article 106);cR)
accordance with (in particular, Rrt 3 of Article 81, Part 7 of Article 8Rart 2of
Article 19, etc.), 3xfor implementatiog (Part 3 of Article 106); Ycapplicatiore
(Part 3 of Article 8, Part 2 of Article 129, Article 15152 of the Constitution).

It has been proven that the diregiplication of the norms of the main law is
fixed in a number of state constitutions. However, the practical implementation
this constitutional postulate by general courts in the case of the existence of
independent body of constitutional jurisdictioas well as in the presence of a
significant array of special laws, is not significant and essential. The constitutior
and branch legislation of various countries contain excellent models of ensuring
direct application of the norms of the constdnt including the study of the
conformity of the laws of the constitution. This, as a rule, is revealed at the stage
judicial protection of human rights and freedoms. If there is a corresponding syst:
in the state that implements exparliamentary rachanisms for monitoring the
constitutionality of laws (constitutional court, constitutional tribunal, constitutiona
council, etc.), the direct application of the norms of the constitution is also carried c
by this institution. That is, the courts angetinstitution of constitutional control
essentially perform a related functiorensuring the supremacy of the constitution,
but using different methods and at different stages of law enforcement.

The second sectiogGrounds and prerequisites of the apation of the norms
of the Constitution of Ukraine as norms of direct action by courts of administrativ
commercial and civil jurisdictiolmconsists of three subsections, where, in particular
the need of the application of the norms of the Constitutfodkmaine during the

implementation of judicial proceedings by courts of civil and commercial jurisdictiol
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is disclosed; the approaches of administrative courts in the application of the normr
the Constitution of Ukraine as norms of direct action araligbted, the specifics of

the application of the norms of the Constitution of Ukraine by the courts i
conjunction with the judgments of the European Court of Human Rights are clarifie

Based on the study of numerous court judgments of civil and conaherci
jurisdictions, for the first time blocks of court judgments were singled out, where tt
application of the norms of the Constitution can be traced:

1) private subjects initiate the protection against disproportionate sta
intervention represented bigivarious competent authorities in the sphere of private
law and justify their own protection by the need of applying the norms of the Ma
Law of Ukraine;

2) symmetric initiation of legal proceedingsthe state acts as the plaintiff
represented by theompetent authorities and applies for the protection of its interes
to the participants of private law (cases concerning the return of land plots to st
ownership, etc.);

3) procedural rulings of courts of various instances on granting/refusal tb gre
the requests of the participants in the proceedings to apply the norms of
Constitution as norms of direct action, and not the prescriptions of specific laws, anc
appeal to the Supreme Court for further resolution of the issue of the constitiytiona
of the norms of laws that, according to the participants, contradict Constitution;

4) legal disputes arising in connection with any@nanterference with the
inalienable rights of individuals.

Investigating various forms of application of the normhghe Constitution of
Ukraine as norms of direct action, for the first time, the cases of direct, and r
subsidiary, application of the norms of the Constitution in civil and commercic
proceedings were singled out:

1)the court forms its own conclusignéirst of all, on the basis of the
constitutional and legal norm, despite the existing motivation of the judgment, that
based on the interpretation of the sectoral norm or their combination and which 1

court considers insufficient;
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2) the court seea competition of legislative norms equal in their legal force
and states the impossibility of resolving these conflicts due to the establishment
subordination of norms during judicial enforcement, or the impossibility o
overcoming a gap in the law states legal uncertainty, that determines the need t
apply the norms of the Constitution as a norm of direct action;

3) the existing conviction of the court about the contradiction between th
norms of the Constitution and the application of the normshefMain Law of
Ukraine as norms of direct action.

The disclosure of the approaches of administrative courts regarding the neet
apply the norms of the Constitution is based on the following components:

1) the peculiarity of the subject and instancasgictions, determined by the
specificity of the administrative dispute;

2) the idea and the task of administrative jurisdiction and the key difference
between it and constitutional jurisdiction;

3)the main categories of cases where the applicatiothefnorms of the
Constitution is widespread,;

4)the defects in legislation, lack of consistency in legislation, etc. a
prerequisites for such an application by courts;

5) the approaches of administrative courts in the process of applying the nor
of the Constitution of Ukraine, that are the most favorable for a private person.

On the basis of the study of the specified components, the approaches
administrative courts to the application of the norms of the Constitution as norms
direct action, thatontain the following elements, were revealed for the first time:

a)the peculiarity of subjeaiatter and instance administrative jurisdictions
determined by the specifics of an administrative dispute;

b) tasks of administrative jurisdiction and keyffeiences between it and
constitutional jurisdiction;

c) key categories of cases in which the application of the norms of tr
Constitution is widespread,;

d) defects in legislation, lack of consistency in legislation, excessive sta
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intervention in the pvate sphere of a person, etc. as prerequisites for the dire
application of the norms of the Constitution by the courts;

e) subordinate regulatory legal acts may become the subject of judicial contl
(administrative proceedings) and constitutionalcpemings, depending on the issues
declared by the person, the motivation of the authorized institution and thés coul
conclusion on this matter;

f) the formation of the most favorable approaches of administrative courts
the process of applying the mas of the Constitution to disputed relations regarding
the protection of the violated rights of individuals and legal entities within the scoj
of public and law relations, in the activities of entities authorized to implement tt
ruling managerial functizss in accordance with the norms and prescriptions of th
Code of Administrative Proceedings of Ukraine.

It has been proved that the concept of subsidiarity in the applied aspect cons
of the application of the norms of the Constitution by the court®munction with
the legal positions of the ECHR and is an element of effective protection of rights
the national level. Subsidiary application of the norms of the Constitution, judgmer
of the Supreme Court of Ukraine and the practice of the ECHReés@iar factor in
dispelling (eliminating) the o u pvin demasonable doubts regarding the correctnes
of the application or interpretation of these provisions of the law. When studying t!
legal positions of the Constitutional court of Ukraine or thgalepositions of the
ECHR, the court must always remember the binding nature of the decisions of
ConstitutionalCourt of Ukraine in accordance with Art. 1%4nd the direct effect of
the norms of the Constitution in accordance with Art. 8 of the Qatisti. At the
same time, the Convention and practice of the ECHR according to Art. 17 of the L:
of Ukraine ¢cOn the Execution of Decisions and Application of the Practice of th
European Court of Human Rightare used by courts as a source of law resglthe
cases. The system connection of the specified norm with Art. 9 of the Constituti
indicates that the court, when considering a case in the event of a conflict between
positions of the Supreme Court and the ECHR, must proceed from the pridhty o

legal position of the Supreme Court over the legal position of the European Col
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based on their different constitutional foundations. Another approach will nc
contribute to the development lafv.

Section 3 ¢Optimization of the procedure of the phigation by courts of
administrative, commercial and civil jurisdiction of the norms of the Constitution o
Ukraine as norms of direct act@mas a complex structure and is divided into three
subsections, the first of which contains three points inuits fThe section reveals the
peculiarities of the cous procedural actions regarding the selection of a norm of th
Constitution of Ukraine or another norm of law, according to which the court resolv:
the case, procedural actions of the courts in piings in exceptional circumstances
after the Constitutional Court of Ukraine recognized the law as unconstitutional, a
modeled thea u t hmaspds for optimizing the proper legal procedure in the
application of the norms of the Constitution of Ukraaeenorms of direct action by
courts of different jurisdictions.

When studying the peculiarities of procedural actions regarding the selection
a norm of the Constitution of Ukraine or another norm of law, according to which tt
court resolves the cas#)e legal and procedural process is disclosed, where th
procedural actions are carried out regarding the application of the norms of 1
Constitution of Ukraine as norms of direct action. The features of the law th
contradict the Constitution of Ukrairage also highlighted in detail, as a prerequisite
for its inapplicability by the courts. The disclosure of the features of the procedul
process, where the norms of the Constitution of Ukraine are applied as norms
direct action, is completed by thaudy of the specifics of the procedural actions of
the court regarding the verification of the law or other regulatory and legal act f
compliance with the Constitution of Ukraine.

The presence of various approaches in domestic and foreign doctrine to
formation of the concept @law that cannot be applied by the courts as contrary to th
Constitutiore is substantiated: from the total nullity of the law to the exclusive
contestability of its individual provisions by the subject of private law when iagply
the law within ensuring the common good (public interest). It has been proven that

statement (conclusion) of the court in the judgment about the contradiction of the |
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with the Constitution according to the current procedural legislation actuatly the
law into a contested one, and therefore it is not applied only if this is substantiated
the party to the dispute and the judge takes into account the position of the party, s
its arguments and motives of the court (based on the intemneaicton of the court)
coincide; or the court independently comes to the abtated conclusion.

For the first time, the signs of a law that contradicts the Constitutio
were formed:

a) content defects: prescriptions of laws that are obviously umfassence;

b) defects of the hierarchy: prescriptions of subordinate regulatory legal ac
that obviously contradict the content of acts of superior power;

c) defects of the subject: norms of the subordinate regulatory legal act, isstL
by the institutbn in abuse of its authority (violation of the acceptance procedure);

d) defects of temporal importance: prescriptions of laws that are objective
outdated and contradict the prescriptions of acts adopted later (resolving 1
chronological conflicts, aa rule, without reference to the norms of the Constitution.
or using the subsidiary application of the norms of the Constitution);

e)defects of implementation: actuajstillbirthé, nonapplication of the
prescription of the law ever since the adoptiothefnorm.

The essence of the procedural actions within which the court analyzes the |
for compliance with the Constitution has been revealed:

a) at the stage of opening proceedings and preparing the case for trial (acti
regarding the delimitation gtidicial and norudicial competence and resolving the
issue of the possibility of closing the proceedings in this regard);

b) at the stage of trial (consideration of petitions about the contradiction of tl
laws of the Constitution; clarification of cumstances, research of evidence anc
realization of legal qualification of relations in the case; resolution of possible issu
of complication in trial, in particular, suspension of the proceedings in the case
connection with the objective impossibyliof deciding the case before the resolution
of another case, which is considered in the order of constitutional proceedings;

c) at the stage of review of decisions in the order of appeal proceedin
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(procedural actions of the court at the request ofobniee parties, that disagrees, as a
rule, the application of the norms of the constitutional law, but the norms of tt
Constitution as norms of direct action);

d) at the stage of reviewing decisions in the order of cassation proceedin
(making an offical interpretation of the norms of laws, forming legal conclusions
regarding the application of the norms of the Constitution and the actu
disqualification of specific norms of the laws or on the contrary, the actus
constitutionalization of the applieddislative act, refuting the arguments of the party
and the motives of the lower level court, that subjectively applied the norms of tl
Constitution as norms of direct action).

The duty of the court to check the content of the normative legal act for i
compliance with the Constitution (establishment of a material or procedur
contradiction) has been proven, which is manifested in certain procedural actions:

a)the courés review of the norm for its compliance with the Constitution on its
own initiative

b) resolution of the petitions of one of the parties in favor of the application c
the norms of the Constitution;

c) resolution of the issue to appeal to the Supreme Court regarding |
submission to the Constitution&ourt of Ukraine of a submissionegarding the
constitutionality of a law or other legal act, the decision on the constitutionality ¢
which belongs to the jurisdiction of the ConstitutioGalurtof Ukraine;

d) resolving the issue of applying the norms of the Constitution as legislatio
according to which the court decides the case on its merits (in particular, within the sc
of reviewing the case at the stage of judicial interpretation, the Supreme Court turns tc
members of the Scientific Advisory Council at the Supreme Coustdar to obtain
relevant scientific legal conclusions to confirm or refute the material contradiction).

When examining the procedural actions of courts in proceedings in exceptior
circumstances after the Constitutional Court of Ukraine recognized theasaw
unconstitutional, a conclusion was made for the first time about the procedu

multiplicity of court actions and the multiplicity of procedural consequences in th
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modern procedural order of applying the norms of the Constitution as norms of dir
aaion enshrined in the procedural codes, which does not contribute to legal certai
and in a practical aspect can create excessive discretion of the courts regardir
significant retreat from the letter and spirit of the Constitution.

The a u t hpmacealse for optimizing the application of the norms of the
Constitution in terms of prompt interaction between courts of all instances, ensurini
system of checks and balances between branches of government and prever
distortion of the content of the nosnof the Constitution and weakening their effect
during law enforcement by the courts is proposed. A procedural model of col
appeals to the Supreme Court is proposed: the courts stop the proceedings or
basis of their own conviction that the normslod law contradict to the Constitution,
followed by an appeal to the Supreme Court, followed by referral of the issue to t
Plenary within a threenonth period. As a result, it has been proven that having suc
a prompt tweway communication between theurts of all instances regarding the
problem of solving the legal issue, that has a fundamental importance, the inte
removal of the controversy of the constitutionality of the content of a specifi
provision of the law by the Plenary of the Supreme Cburineans of its dynamic
interpretation in a subsidiary manner with the norms of the Constitution, Conventis
and practice of the ECHR, that waffecton the stability of the legal order by means
of law enforcement activities of courts based on theotillaw.

Key words: direct action of the norms of the Constitution, direct application o
the norms of the Constitutioof Ukraineby the courts, administrative proceedings,
commercial proceedings, civil proceedings, procedural actions, law contradieing t

Constitutionof Ukraine case law.
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